PROFESSI ONAL EMPLOYER ORGANI ZATI ON REG STRATI ON ACT
Part 1 - Definitions
58-59-101. Short title.
This chapter is known as the "Professional Enployer Organization Registration Act."
58-59-102. Definitions.

In addition to the definitions in Section 58-1-102, as used in this chapter

(D "Client" or "client conpany" nmeans a person or entity that enters into a

prof essi onal enpl oyer agreenment with a professional enployer organization
(2) "Coenpl oyer" neans either a professional enployer organization or a client.
(3) "Coenpl oynent rel ati onshi p* neans:

(a) as between coenpl oyers, a relationship whereby the rights, duties, and
obl i gations of an enpl oyer which arise out of an enpl oynent

rel ati onshi p have been all ocated between coenpl oyers under a

prof essi onal enpl oyer agreenment and this chapter, and which is intended

to be an ongoing relationship, rather than a tenmporary or project-

specific relationship

(b) as between each PEO and a covered enpl oyee as to which a professiona
enpl oyer agreenment applies, an enploynent relationship whereby the PEO
is entitled to enforce those rights, and obligated to performthose
duties and obligations, allocated to the PEO by the professiona

enpl oyer agreenent and this chapter;

(c) as between each client and a covered enpl oyee to which a professiona
enpl oyer agreenent applies, an enploynent relationship whereby:

(i) the client is entitled to enforce those rights, and obligated to
provi de and perform those enpl oyer obligations, allocated to the
client by the professional enployer agreenment and this chapter
and

(ii) the client is responsible for any enployer right or obligation
not otherw se allocated by the professional enployer agreenent or
this chapter; and

(d) as to those rights enforceable by an enpl oyee under state |aw, covered
enpl oyees are entitled to enforce against the PEO those rights;

(i) allocated to the PEO by the professional enployer agreenent and
this chapter; or

(ii) shared by the PEO and the client under the professional enployer
agreenent and this chapter. Al other rights, duties, and
obl i gati ons enforceabl e by an enpl oyee under state | aw shal
continue to be enforceabl e against the client under state |aw.

(4) "Covered enpl oyee" means an individual having a coenploynment relationship
with a PEO and a client who neets all of the following criteria:
(a) the individual has executed an enpl oynent agreement with the PEQ
(b) the individual is a party to a coenploynent relationship with a PEO and
a client; and
(c) the individual's coenploynent relationship is pursuant to a

pr of essi onal enpl oyer agreenment subject to this chapter. |ndividuals

who are officers, directors, sharehol ders, partners, and managers of

the client are covered enpl oyees to the extent the PEO and the client
have expressly agreed in the professional enployer agreenent that the

i ndi vi dual s woul d be covered enpl oyees and provided the individuals

nmeet the criteria of this Subsection (4) and act as operationa

managers or perform services for the client.
(5) "Engage in practice as a professional enployer organization" nmeans to hold
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onesel f out as a professional enployer organization, to coenploy an enpl oyee



(6)

(7)

(8)

(9)

(10)

(11)

58-59-201.

58-59-301.

wi th anot her person, or to receive any consideration for providing

pr of essi onal enpl oyer services or to expect paynent of any consideration for

provi di ng professional enployer services.

"Organi zation" neans any individual, partnership, corporation, linmted

liability company, association, or any other formof |legally recognized

entity.

"Prof essional enployer agreenent” neans a witten contract by an between a

client and a PEO that provides:

(a) for the coenpl oynent of covered enpl oyees;

(b) for the allocation and sharing between the client and the PEO of
enpl oyer responsibilities, including hiring, firing, and disciplining,
with respect to the covered enpl oyees; and

(c) that the PEO and the client assume the responsibilities required by
this chapter.

(a) "Prof essional enpl oyer organization,” or "PEO' neans any organi zation
engaged in the business of providing professional enployer services.

(b) An organi zati on engaged in the business of providing professiona

enpl oyer services is subject to registration under this chapter

regardl ess of its use of the term "professional enployer

organi zation,", "PEO " "staff |easing conpany," "registered staff

| easi ng company, " "enpl oyee | easi ng conpany," or any other nane.

(c) The foll owing are not considered to be professional enployer

organi zati ons or professional enployment services for purposes of this

chapter:

(i) arrangenents wherein an organi zati on, whose princi pal business
activity is not entering into professional enployer arrangenents
and which does not hold itself out as a PEO shares enpl oyees
with a commonly owned conpany within the nmeani ng of Sections
414(b) and (c) of the Internal Revenue Code of 1986, as amended;

(ii) arrangements by which an organi zati on assunmes responsibility for
t he product produced or service performed by the person or the
person's agents and retains and exercises primary direction and
control over the work perfornmed by the individuals whose services
are supplied under the arrangenents; or

(iii) providing tenporary help services.

"Professional enployer services" neans the service of entering into

coenpl oynent rel ati onshi ps under this chapter in which all or a majority of

t he enpl oyees providing services to a client or to a division or work unit of

a client are covered enpl oyees.

"Tenporary hel p services" neans services consisting of an organization

(a) recruiting and hiring its own enpl oyees;

(b) finding other organizations that need the services of those enpl oyees;

(c) assigning those enpl oyees to performwork at or services for the other
organi zations to support or supplenent the other organizations
wor kf orce, or to provide assistance in special work situations such as
enpl oyee absences, skill shortages, seasonal workloads, or to perform
speci al assignnents or projects with a definite ending date; and

(d) custonmarily attenpting to reassign the enpl oyees to other organizations
when they finish each assignnment by a definite ending date.

"Unl awf ul conduct” is as defined in Sections 58-1-501 and 58-59-501

Repeal ed.
Part 3 - Registration

Regi stration required.
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A registration is required to engage in practice as a professional enployer



organi zati on, except as specifically provided in Section 58-1-307.

58-59-302.

(1)

(2)

58- 59- 303.
(1)
(2)

58-59-303.5

(1)

(2)

58-59- 304.

58-59- 305.

Qualifications for registration

Each regi strant as a professional enployer organization shall

(a) submt an application in a form prescri bed by the division; and

(b) pay a fee as determ ned by the departnment under Section 63-38-3. 2.

(a) Any two or nore professional enployer organizations held under the
common control of any other person or persons acting in concert may be
regi stered as a professional enployer organization group

(b) A professional enployer organization group nmay satisfy any reporting
and financial requirenments under this chapter on a consolidated basis.

Term of registration - Expiration - Renewal .

The division shall issue each registration under this chapter in accordance
with a one-year renewal cycle established by rule.

The division may by rule, in accordance with Title 63, Chapter 46a, Utah
Admi nistrative Rul emaki ng Act, extend or shorten a renewal period by as much
as six nonths to stagger the renewal cycles it administers.

Information to be filed by registrants.

Each registrant shall file the following information with the division with

its initial application and with each renewal application

(a) t he nanme or nanes under which the PEO conducts business;

(b) the address of the principal place of business of the PEO and the
address of each office it maintains in the state;

(c) the PEO s taxpayer or enployer identification nunber

(d) a list by jurisdiction of each name under which the PEO has operated in
the preceding five years, including any alternative names, nanes of
predecessors, and, if known, successor business entities;

(e) a statenent of ownership, which shall include the nanme of al
i ndi viduals that, individually or acting in concern with one or nore
ot her persons, owns or controls, directly or indirectly, 10% or nore of
the equity interests of the PEQ and

(f) a statenent of managenent, which shall include the nane of all officers
and any person who has the authority to act as a senior executive
of ficer of the PEQO

A professional enployer organization which is doniciled outside of the state

and enpl oys |l ess than 50 enpl oyees who are enployed or donmiciled in the state

is not required to file the information required under Subsections (1)(e) and

(f).
Repeal ed.

Conversion fromlicensee to registrant.

The division shall convert the existing license of each professional enployer
organi zation, which is licensed as of the effective date of this act, to a
regi stration under this chapter

58-59- 306.

(1)

Fi nanci al requirenments, contractual relations, and allocation of rights,
duties, and obligations.

Not hi ng contained in this chapter or in any professional enployer agreenent
shall affect, nodify, or amend any collective bargai ning agreenent, or the
rights or obligations of any client, PEO, or covered enpl oyee under the
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federal National Labor Relations Act, the federal Railway Labor Act, or



(2)

(3)

(4)

(3)

simlar state | aw.

Not hi ng contained in this chapter or any professional enployer agreenent

shall affect, nodify, or amend any state, local, or federal I|icensing,

regi stration, or certification requirenent applicable to any client or

covered enpl oyee.

(a) A covered enpl oyee who nust be |icensed, registered, or certified
according to law or regulation is considered solely an enpl oyee of the
client for purposes of license, registration, or certification
requirement.

(b) A PEO nay not be considered to engage in any occupation, trade,
prof ession, or other activity that is subject to |icensing,
registration, or certification requirenents, or is otherw se regul ated
by a governnental entity solely by entering into and maintaining a
coenpl oynment relationship with a covered enpl oyee who is subject to the
requi rements or regul ation

(c) Unl ess otherw se expressly agreed to by the client in the professiona
enpl oyer agreenent, a client has the sole right to direct and contro
the professional or licensed activities of covered enployees and of the
client's business.

Wth respect to a bid, contract, purchase order, or agreenment entered into

with the state or a political subdivision of the state, a client conpany's

status or certification as a small, minority-owned, disadvantages, or woman-
owned business enterprise or as a historically underutilized business is not

af fected because the client conpany has entered into an agreement with a

regi strant or uses the services of a registrant.

(a) At least quarterly, a PEO shall have an independent certified public
accountant, licensed to practice in the jurisdiction in which the PEO
is domciled, review the PEO s records and prepare a statenent
i ndi cating whether all federal, state, and |local withhol ding taxes,
unenpl oynment taxes, FICA taxes, workers' conpensation prem uns, and
enpl oyee benefit plan prem uns have been paid.

(b) The PEO nust provide the statement to a client upon the request from
the client.

(a) Except as specifically provided in this chapter , the coenpl oynent
rel ati onship between the client and the PEQ, and between each
coenpl oyer and each covered enpl oyee, shall be governed by the
prof essi onal enpl oyer agreenent.

(b) Not hi ng contained in any professional enployer agreenent or this
chapter shall be considered to:

(i) di mi ni sh, abolish, or renpve the rights of covered enpl oyees as
to clients or obligations of the client as to a covered enpl oyee,
existing prior to the effective date of a professional enployer
agr eement ;

(ii) termnate an enploynent relationship existing prior to the
effective date of a professional enployer agreenent; or

(iii) create any new or additional enforceable right of a covered
enpl oyee agai nst a PEO not specifically allocated to the PEO in
t he professional enployer agreenent or this chapter

(c) Each professional enployer agreenent shall include the foll ow ng:

(i) (A) the PEO shall reserve a right of direction and control over

the covered enpl oyees; and

(B) the client may retain the right to exercise the direction
and control over covered enployees as is necessary to
conduct the client's business, to discharge any fiduciary
responsibility which it may have, or to conply with any
applicable licensure requirenents;

(ii) the PEO shall have responsibility to:
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(A pay agreed upon wages and salaries to covered enpl oyees;



(d)

(e)

(f)

(B) wi t hhold, collect, report, and renit payroll-related and
unenpl oynment taxes; and

(O the extent the PEO has assuned responsibility in the
prof essi onal enpl oyer agreenent, to make paynents for
enpl oyee benefits for covered enpl oyees;

(iii) the PEO and the client shall both have a right to hire,
term nate, and discipline the covered enpl oyees; and

(iv) the responsibility to obtain workers' conpensation coverage for
covered enpl oyees, froma carrier licensed to do business in Uah
and otherwise in conpliance with all applicable requirenents,
shall be specifically allocated to the client in the professiona
enpl oyer agreenent.

Except as specifically provided in this chapter or in the professiona

enpl oyer agreenent, in each coenpl oyment rel ationship

(i) the client may exercise all rights and is obligated to perform
all duties and responsibilities otherwi se applicable to an

enpl oyer in an enploynent relationship

(ii) (A the PEO may exercise only those rights, and is obligated to
performonly those duties and responsibilities,
specifically required by this chapter or set forth in the
prof essi onal enpl oyer agreenent; and

(B) the rights, duties, and obligations of the PEO as
coenpl oyer with respect to any covered enployee is limted
to those arising under the professional enployer agreenent
and this chapter during the term of coenpl oynent by the PEO
of the covered enpl oyee; and

(iii) unless otherwi se expressly agreed by the PEO and the client in a
pr of essi onal enpl oyer agreement, the client retains the exclusive
right to direct and control the covered enployees as is necessary
to conduct the client's business, to discharge any of the
client's fiduciary responsibilities, or to conply with any
licensure requirenents applicable to the client or to the covered
enpl oyees.

Wth respect to each professional enployer agreenent entered into by a

PEO, the PEO shall provide witten notice to each covered enpl oyee

affected by the agreenent of the general nature of the coenpl oynent

rel ati onshi p between and anong the PEO, the client, and the covered

enpl oyee.

(i) Except to the extent otherw se expressly provided by the
appl i cabl e professional enployer agreement:

(A aclient is solely responsible for the quality, adequacy,
or safety of the goods or services produced or sold in the
client's business;

(B) aclient is solely responsible for directing, supervising,
training, and controlling the work of the covered enpl oyees
with respect to the business activities of the client and
sol ely responsible for the acts, errors, or onissions of
the covered enployees with regard to those activities; and

(O aclient is not liable for the acts, errors, or om ssions
of a PEOQ, or of any covered enployee of the client and a
PEO when the covered enployee is acting under the express
direction and control of the PEO

(ii) Nothing in this Subsection (5)(f) shall serve to limt any

contractual liability or obligation specifically provided in a

prof essi onal enpl oyer agreenment, nor shall this Subsection(5)(f)

inany way linmt the liabilities and obligations of any PEO or
client as defined el sewhere in this chapter
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(iii) A covered enployee is not, solely as the result of being a



(9)

(h)

(i)

covered enpl oyee of a PEQ, an enpl oyee of the PEO for purposes of
general liability insurance, fidelity bonds, surety bonds,
enployer's liability which is not covered by workers
conpensation, or liquor liability insurance carried by the PEQ
unl ess the covered enployee is included by specific reference in
t he professional enployer agreenent and applicabl e prearranged
enpl oynment contract, insurance contract, or bond.

A registrant under this chapter is not engaged in the sale of insurance
by offering, marketing, selling, admnistering, or providing PEO
services or enployee benefit plans for covered enpl oyees.

(i)

(i)

(i)

(i)

(iii)
(iv)

(v)

(vi)

(vii)

(A Covered enpl oyees whose services are subject to sales tax
are considered the enpl oyees of the client for purposes of
collecting and | evying sales tax on the services performed
by the covered enpl oyees.

(B) Not hi ng contained in this chapter shall relieve a client of
any sales tax liability with respect to its goods or
servi ces.

No portion of a PEO fee to a client that represents pass-through

anounts to be paid for covered enpl oyee wages, enploynent-rel ated

taxes, wi thholding, or benefits is subject to any sal es or excise

t ax.

A client and a PEO shall each be considered an enpl oyer for

pur poses of sponsoring retirement and wel fare benefit plans for

its covered enpl oyees.

A fully insured welfare benefit plan offered to the covered

enpl oyees of a single PEO is considered a single enployer welfare

benefit plan and nmay not be considered a nmultiple enployer

wel fare arrangenent, and is exenpt fromthe |icensing

requi renents contained in Title31A, Insurance Code.

PECs are exenpt from T Title 31A, Chapter 30, Individual, Snall

and Group Enpl oyer Health Insurance Act.

(A Any PEO of fering workers' conpensation coverage, a health
benefit plan, or any other insurance plan, nust conmply with
all federal and state | aws applicable to these products.

(B) If the PEO chooses to use a third-party adm nistrator for
the recei pt and paynent of health benefit clainms, that
third-party adm nistrator nmust be licensed to do business
in the state under Title 31A, |nsurance Code.

(O Anyt hing pertaining to the insurance products referred to
in this section or the use of an unlicensed third-party
adm nistrator is subject to adnministrative penalties and
forfeitures under Title 31A, Insurance Code.

If a PEO offers to its covered enpl oyees any health benefit plan

which is not fully insured by an authorized insurer, the plan

shal I :

(A utilize a third-party adm nistrator |icensed by the Uah
State | nsurance Departnent; and

(B) hold all plan assets, including participant contributions,
in a trust account.

If a PEO offers to its covered enpl oyees any health benefit plan

which is not fully insured by an authorized insurer, the PEO

shal | :

(A represent that such plan is not fully insured; and

(B) deliver to each plan participant a summary plan description
that accurately describes the terns of the plan, including
di sclosure that the plan is self-funded or partially self-
funded.

6
(A The Departnent of Insurance may audit on a random basis, or



upon finding a reasonabl e need, any health benefit plan
which is not fully insured by an authorized insurer.

(B) The cost of the audit shall be borne by the PEOif there is
mat eri al nonconpl i ance.

(i) (i) The client in a coenploynment relationship shall secure workers
conpensation benefits for the covered enpl oyees by conplying with
Subsection 34A-2-201 (1) or (2) and comm ssion rul es under
Subsection 34A-2-103 (3)(a).

(ii) Every authorized insurer who offers or provides Workers
Conpensation I nsurance coverage to a PEO, its client conpanies,
or both shall conply with Title 31A, Chapter 19a, Utah Rate
Regul ati on Act, and Chapter 21, Insurance Contracts in Ceneral
prior to the issuance of an insurance policy.

(iii) The exclusive renmedy provisions of Sections 34A-2-105 and 34A-3-
102 apply to both the client company and the PEO in a coenpl oyer
rel ati onshi p under this section.

(k) (i) For purposes of Title 35A, Chapter 4, Enploynment Security Act,
covered enpl oyees of a registered PEO are consi dered the
enpl oyees of the PEO which shall be responsible for the paynent
of contributions, penalties, and interest on wages paid by the
PEO to its covered enployees during the termof the applicable
pr of essi onal enpl oyer agreemnent.

(ii) The PEO shall report and pay all required contributions to the
unenpl oynent conpensation fund using its state enpl oyer account
nunber and the contribution rate of the PEQ

(iii) On the term nation of a contract between a PEO and a client or
the failure by a PEO to submit reports or make tax paynents as
required by this chapter, the client shall be treated as anew
enpl oyer without a previous experience record unless that client
is otherwise eligible for an experience rating.

58-59-307. Repeal ed.
58-59-308. No guarantee.
By registering and regul ati ng professional enployer organi zations under this
chapter, the state:
(D does not guarantee any right, claim or defense of any professional enployer
organi zation, client conmpany, coenployee, or other person
(2) does not guarantee the financial responsibility or solvency of any
pr of essi onal enpl oyer organi zation; and
(3) does not waive any right, claim or defense of immunity that it may have
under Title 63, Chapter 30, Utah Governnental Immunity Act, or other |aw.
58-59-309. Repeal ed.
58-59-310. Repeal ed.
58-59-401. Repeal ed.
58-59-402. Repeal ed.

Part 5 - Penalties

58-59-501. Unl awful conduct.

Unl awf ul conduct i ncl udes:



(D engaging in practice as a professional enployer organization w thout a
regi stration;

(2) of fering an enpl oyee a sel f-funded nmedi cal program unless the programis
mai nt ai ned for the sole benefit of participating coenpl oyees;

(3) m srepresenting that any self-funded nedical programit offers is other than
sel f-funded;

(4) offering to its enpl oyees any self-funded or partially self-funded nedica
pl an wi thout delivering to each plan participant a summary plan description
that accurately describes terns of the plan, including disclosure that the
plan is self-funded or partially self-funded;

(5) di version of funds paid by a client to the professional enployer
organi zation, designated as paynment for payroll or any related payroll taxes
or enpl oyee benefits or insurance, to any other purpose or use other than
designated. |In cases where a client has defaulted on the professiona
enpl oyer agreenent or otherwi se failed to pay the PEO, the PEO may allocate
the deficient paynent to the portions of the invoice it determ nes and not be
in violation of this section;

(6) provi di ng coenpl oyees to any client conpany under any provision, term or
condition that is not contained in a clearly witten agreenent between the
pr of essi onal enpl oyer organi zati on and client conpany;

(7) any willful, fraudulent, or deceitful act by a PEO caused by a PEO, or at a
PEO s direction, that causes material injury to a client conpany or
coenpl oyee of a client conpany;

(8) upon col l ecting cleared funds fromthe client, failing to pay in a tinely
manner any federal or state income tax w thhol ding, FICA unenploynent tax,
enpl oyee insurance benefit premium workers' conpensation prem um or other
obl i gati on due and payable directly as a result of engaging in business as a
pr of essi onal enpl oyer organi zation; and

(9) failing to conply with federal |aw regardi ng any enpl oyee benefit offered to
an enpl oyee.

58-59-502. Repeal ed.
58-59-503. Penalty for unlawful conduct.

(D Any person who vi ol ates Subsections 58-59-501(1) through (5) is guilty of a
third degree felony.

(2) Any person who vi ol ates Subsections 58-59-501(6) through (9) is guilty of a
cl ass A mi sdemeanor.

(3) Any person who has engaged in unlawful conduct may be assessed the costs
associated with the investigations, disciplinary proceedi ngs, court
proceedi ngs, or other actions to enforce the provisions of this chapter
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